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Abstract

The issue of liquidated damages for delay is one of the most important issues in the
defense materials business, both for the government and the companies. With the
increasing number of claims or court cases related to liquidated damages for delay,
the companies providing defense materials to the government may need to make it a
high priority to become well versed in the related court decisions. Meanwhile, the
courts, when judging this matter, seem to be reluctant to accept the argued excusable
causes, especially those originating from the delay on the part of the suppliers, and
to discharge companies from the responsibility of providing liquidated damages for
delay. The defense industry, however, has three outstanding characteristics that totally
separate it from other industries. First, in many cases, it is virtually impossible for
the domestic companies to deliver materials to the government on time when a
foreign company exclusively supplies many of the main components. Second, the
domestic companies should make purchase orders from their foreign suppliers in
advance so that they could deliver the ordered materials to the government on time,
even before the contract between the company and the government is entered into.
Third, the South Korean government has agreed, through its official interpretations, to
discharge liquidated damages occurring due to the DPAS under certain conditions.
These three characteristics may lead to the conclusion that in some cases, the
domestic companies do not have any way of preventing delayed delivery and as
such, in those cases, the delayed delivery cannot be attributed to them. Even the
government agrees to this conclusion. Therefore, if the aforementioned three
characteristics of the defense industry will be taken into account, the courts may
become more willing to discharge companies from their responsibility of providing

liquidated damages for delay in the cases described above.

Keywords: Liquidated damages, excusable causes, liquidated damages for delay,

defense industry, DPAS (defense priorities and allocations system)
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